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INTRODUCTION

The road through the COVID-19 pandemic has been rough for small and
medium-sized businesses, given problems such as limited access to capital,
difficulty in meeting customer expectations, and scrambling to adopt different
hiring techniques.' So far, these problems have resulted in a surge of business
bankruptcy filings; such filings in September 2020 were up 78% as compared
with those from September 2019.2 Businesses filed 715 Chapter 11 bankruptcies
in the United States during September 2020,3 compared with 460 during
September 2019.4 While total commercial bankruptcy filings were up 33% over
the previous year's data by September 2020, individual bankruptcies actually fell
in this period, 5 perhaps due to government aid.
Locally, some medium-sized businesses in West Virginia, including
those barely holding on before the COVID-19 pandemic, have faced problems
even when already reorganizing through Chapter 11. For example, the parent
company of Williamson Memorial Hospital filed for Chapter 11 bankruptcy in
October 2019,6 due in part to the difficulty of delivering healthcare in rural West
Virginia.7 The only hospital in Mingo County, Williamson Memorial, saw its
revenues drop by half when COVID-19 forced the cancelation of elective
surgeries and reduced emergency room visits from 800 to 300 per month.8 The
hospital had been the main employer in the city, paying $100,000 a year in
property taxes and providing a third of the city's occupation and business tax
revenue. 9 While Williamson Health & Wellness purchased the hospital for

i

Small and medium sized businesses identified these as the three factors that most

constrained their businesses. See SALESFORCE RESEARCH, SMALL & MEDHUM BUSINESS TRENDS
REPORT
12
(4th
ed.
2020),
https://c l .sfdcstatic.com/content/dam/web/en_us/www/documents/reports/smb/fourth-editionsmall-medium-business-trends-report.pdf.
2
U.S. Commercial Bankruptcies Up 33% Year to Date, REUTERS
(Oct. 5, 2020),
https://www.reuters.com/article/us-health-coronavirus-usa-bankruptcy/u-s-commercialbankruptcies-up-33-year-to-date-idUSKBN26Q2ZF [hereinafter U.S. Commercial Bankruptcies].

3

Bankruptcy

Filings,

https://www.uscourts.gov/sites/default/files/bf

U.S.

CTS.,

f2.1_0930.2020.pdf (last visited Oct. 9, 2021).

4
Bankruptcy
Filings,
U.S.
CTS.,
https://www.uscourts.gov/sites/default/files/bff2.1_0930.2019.pdf (last visited Oct. 9, 2021).
5

U.S. CommercialBankruptcies, supra note 2.

6
Terry L. May, WMH Files Bankruptcy; Hires New CEO, APPALACHIAN NEWS-EXPRESS
(Oct.
26,
2019),
https://news-expressky.com/news/wmh-files-bankruptcy-hires-new-

ceo/article 76847fbe-f770-11e9-8aec-ebd8cl5d72cb.html.
Jenny Jarvie, In a Time of Pandemic, Another Rural Hospital Shuts Its Doors, L.A. TIMES
(May 16, 2020, 5:00 AM), https://www.latimes.com/world-nation/story/2020-05-16/a-small-ruralhospital-in-west-virginia-shutters-its-doors.

8

Id.

9

Id.
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$3,680,000 during its Chapter 11 reorganization, it did not immediately reopen
the facility.' 0 For medium-sized businesses such as Williamson Memorial,
Chapter 11 is not a magic bullet.
Indeed, the road to reorganization is complex even at the best of times.
Issues such as strict deadlines, burdensome reporting requirements, and
convoluted definitions have made Chapter 11 increasingly less relevant for small
and medium-sized businesses for decades. In response to these longstanding
concerns, Congress passed the Small Business Reorganization Act (SBRA) in
2019. The purpose of this act is "to streamline the reorganization process for
small business debtors because small businesses have often struggled to
reorganize under Chapter 11."' The new provision for small businesses,
Subchapter V, "is intended to be less costly and time-consuming than a
traditional case."1 2 The SBRA made many positive changes, including (1)
allowing the owner of a small business to retain a stake in the business as long
as its reorganization plan is fair and equitable and the plan does not discriminate
unfairly;" (2) allowing only the debtor the right to file a plan;" (3) not requiring
a specific timetable for the plan to be confirmed;" (4) creating a new Subchapter
V trustee tasked with "facilitat[ing] the development of a consensual plan of
reorganization," among other duties;' 6 (5) requiring an initial status conference
within 60 days of the order for relief "to further the expeditious and economical
resolution" of the reorganization;" and (6) eliminating the requirement for an

0

Jeff Jenkins, Successful Bidder for Williamson Hospital Has Proven Track Record,

METRONEws (Apr. 1, 2020, 7:11 PM), https://wvmetronews.com/2020/04/01/successful-bidder-

for-williamson-hospital-has-proven-track-record/.
In re Ventura, 615 B.R. 1, 12 (Bankr. E.D.N.Y. 2020).
"
In re Parking Mgmt., Inc., 620 B.R. 544, 547 (Bankr. D. Md. 2020).
2
11 U.S.C.A. § 1191(b) (West 2021); see generally HON. PAUL W. BONAPFEL, A GUIDE TO
1
SUBCHAPTER V OF THE U.S. BANKRUPTCY CODE 46-47 (2020). In bankruptcy jargon, this provision
describes the elimination of the absolute priority rule. A full discussion of how the SBRA changed
Chapter 1 reorganization for small businesses is beyond the scope of this paper. For an extremely
helpful overview, see BONAPFEL, supra.
11 U.S.C.A. § 1189(a) (West 2021). If the small business chooses to file under Subchapter
14
V, then it has only 90 days to file a plan, as opposed to the 180 days that small businesses enjoy
the exclusive right to file a plan outside of Subchapter V. 11 U.S.C.A. § 1121(e) (West 2021). The
time limit to propose a plan can be extended if the failure is not within the debtor's control. 11
U.S.C.A. § 1189(b). See generally BONAPFEL, supra note 13, at 34.
11 U.S.C.A. § 1181(a) (West 2021). The previous requirement that a plan be confirmed
15
within 300 days of the order for relief, found in 11 U.S.C.A. § 1121(e)(2), no longer applies to
Subchapter V small businesses. See generally BONAPFEL, supra note 13, at 34.
16
11 U.S.C.A. § 1183(b)(7) (West 2021). For the duties of a Subchapter V trustee, see
generally BONAPFEL, supra note 13, at 13-25.
11 U.S.C.A. § 1188(a) (West 2021). The court can extend the time for reasons outside the
17
debtor's control. I 1 U.S.C.A. § 1188(b).
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unsecured creditors' committee, usually appointed to represent unsecured
creditors' interest in a case, unless the court determines one is necessary.18
Despite this progress, the SBRA did not eliminate all the problems small
businesses face in Chapter 11. First, the definition of a small business under the
new Subchapter V requirements is too complicated. To qualify for a Subchapter
V reorganization, the SBRA requires that a small business (1) count only debts' 9
that are noncontingent 20 and liquidated; 2 1 (2) be "engaged in commercial or
business activities;"2 2 and (3) not count the debt owed to affiliates23 and insiders 24
toward its total debts. These three requirements make qualifying as a small
business under the SBRA too convoluted and hinder the statute's attempt to make
filing a Chapter 11 reorganization easier. Second, the SBRA's original debt limit
of $2,725,62525 is too low to include many small and medium-sized businesses.
This Note argues that the definition of a small business debtor in Chapter 11

8
11 U.S.C.A. § 1181(b) makes the requirements of 11 U.S.C.A. § 1102(a) inapplicable to
Subchapter V cases. See generally BONAPFEL, supra note 13, at 30.
19
The Code defines debt as "liability on a claim." 11 U.S.C.A. § 101(12) (West 2021).

Normally, the Bankruptcy Code construes debts and claims in very broad terms. See, e.g., Pa. Dep't

of Pub. Welfare v. Davenport, 495 U.S. 552, 558 (1990).
20
The Bankruptcy Code does not define when debt is contingent, 11 U.S.C.A. § 101, but the
term is explained in case law. A "contingent" debt is one that "depend[s] on the occurrence of an

extrinsic event." See In re Mazzeo, 131 F.3d 295, 304 (2d Cir. 1997). In bankruptcy, a debt is
noncontingent if the events that would trigger it actually occurred before the debtor filed for

bankruptcy protection. See, e.g., In re Farber, 355 B.R. 362, 371 (Bankr. S.D. Fla. 2006). An
example of a contingent debt would be a parent who co-signs a credit card for a child. In the event

a child is unable to pay, the parent becomes liable.
21
Like the term "contingent," the Code does not define "liquidated" debt. 11 U.S.C.A. § 101.
"The terms 'liquidated' and 'unliquidated' generally refer to a claim's value (and the size of the
corresponding debt) and the ease with which that value can be ascertained." In re Mazzeo, 131
F.3d at 304. In simpler terms, if the value of a claim or debt is uncertain or not easily calculated, it

is unliquidated. In re Perez, 400 B.R. 879, 883 (Bankr. S.D. Fla. 2008). The issue is not whether
liability exists at the moment of filing bankruptcy (as it is for contingent debt), but instead the
amount of the liability. United States v. Verdunn, 89 F.3d 799, 802 (11th Cir. 1996). Disputed
debts count toward the total debt, as long as they are liquidated and noncontingent. In re CCT

Commc'ns, Inc., 420 B.R. 160, 164 (Bankr. S.D.N.Y. 2009). As a result, this complicated phrase
means something like the precise amount of all the debtor's obligations taken together as owed for
certain when the petition is filed.
22
As with "noncontingent" and "unliquidated," the Code does not define "engaged in
commercial or business activities." In re Ellingsworth Residential Cmty. Ass'n, 619 B.R. 519, 521
(Bankr. M.D. Fla. 2020).
23
The Code defines "affiliate" at I1 U.S.C.A. § 101(2).
24
The Code provides a complex definition of an "insider," depending on whether the debtor
is an individual, corporation, or partnership. See 11 U.S.C.A. § 101(31).
25
The debt limit for small businesses under the CARES Act is $7,500,000, which has been
extended until March 27, 2022. After this, the allowed debt limit for small businesses will revert
to $2,725,625. See infra notes 109-113 and accompanying text.
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Subchapter V reorganizations should be simplified and the debt limit should be
raised to $10,000,000.
To explain why the definition should be simplified and the debt limit
raised, the background section will first explore why the SBRA was necessary
and how it built on earlier statutes. Some of the challenges small and mediumsized businesses commonly face in bankruptcy stem in part from earlier laws that
were designed to combat fraud and weed out non-viable small businesses. As a
result of the challenges introduced in this way, interested professionals,
especially the National Bankruptcy Conference and the American Bankruptcy
Institute, recommended changes to Chapter 11 to make it less expensive and
burdensome for small businesses. Discussion of the SBRA, as well as the
CARES Act that temporarily raised the debt limit for small businesses, will
illustrate that the SBRA addressed some but not all of the issues small and
medium-sized businesses face in Chapter 11 reorganizations. Next, the argument
section proposes that to simplify the process of reorganization for small
businesses, three components of the SBRA's definition of a small business in 11
U.S.C.A. § 101(51D)(A) should be eliminated: specifically, the requirements
that (1) its debt be contingent and nonliquidated; (2) the small business "be
engaged in commercial activities"; and (3) the debt to affiliates and insiders not
count toward the debt limit. Raising the debt limit from its current level of
$2,725,625 to $10,000,000 would also help small and medium-businesses
reorganize under Chapter 11 more cost-effectively and quickly.
II.

BACKGROUND

The SBRA only makes sense as part of a larger story: the changing
attitude Congress showed toward small businesses from the 1990s until today.
To orient the background section, the story will begin with the problems that
small and medium-sized businesses have historically faced, and often continue
to face, in Chapter 11 reorganizations. Second, a survey of relevant legislation,
especially the Bankruptcy Abuse Prevention and Consumer Protection Act, will
identify where some of these challenges and stringent requirements originated.
Third, a discussion of the proposals from the National Bankruptcy Conference
and the American Bankruptcy Institute, two nationally-known advisory groups,
will help reinforce the need for a simplified definition of a small-business debtor
with a higher debt limit.
A.

Challenges to Small Business Reorganizationin Chapter 11 and Its
Alternatives

The purpose of a Chapter 11 bankruptcy is to establish "a framework for
reorganizing a bankrupt business." 26 The debtor enjoys "a financial breathing

26

Mission Prod. Holdings, Inc. v. Tempnology, L.L.C., 139 S. Ct. 1652, 1658 (2019).
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spell" from most creditors' collection attempts at the same time as the court
attempts to ensure that unsecured creditors receive the largest possible return. 27
The heart of a Chapter 11 bankruptcy is the plan for reorganization. 28 For
conventional Chapter 11 cases, the Code identifies 16 standards that
reorganization plans must meet, including the requirements that a qualified plan
is proposed in good faith, 29 that each creditor either accept the plan or receive a
minimum return on its debt, 30 and that the plan is feasible over the long term.3 1
Taken together, the Bankruptcy Code requirements, all of which small
businesses had to meet before the passage of SBRA, constituted a formidable
obstacle to small businesses seeking to reorganize under Chapter 11.
Congress seems to have intended Chapter 11's complicated
requirements to apply to large companies "with extensive operations and
complex capital structures." 32 As a result, though many Chapter 11 cases are filed
by small business debtors, these debtors are frequently unlikely to exit Chapter
11 with a successful reorganization.33 Anne Lawton, a professor at Michigan
State College of Law, has been especially vocal about the expensive,
cumbersome and lengthy process that awaits small businesses in Chapter 11."

27
H.R. REP. No. 116-171, at 2 (2019); accord In re St. James Nursing and Physical Rehab.
Ctr., Inc., 559 B.R. 186, 193 (2016).
28
11 U.S.C.A. §§ 1123, 1129 (West 2021).

29
11 U.S.C.A. § 1129(a)(3); see generally 7 COLLIER ON BANKRUPTCY
2021) [hereinafter COLLIER].

¶ 1129.02[3] (16th ed.

30
11 U.S.C.A. § I129(a)(7); see generally 7 COLLIER, supra note 29, at ¶ 1129.02[7]. The
Code requires that a creditor receive at least as much return on the debt owed to it in the plan as it

would under a Chapter 7 liquidation plan, which is sometimes called the "best interests of the
creditor" test.

31
11 U.S.C.A. § 1129(a)(1 1); see generally 7 COLLIER, supra note 29, at ¶ 1 129.02[11]. In
addition to the above requirements, the plan and proponent of the plan must comply with Chapter
11, the court must consider the costs and payments to be made by the plan to be reasonable,
governmental regulators with jurisdiction over rate changes must have consented to those rate
changes (or the plan must be made conditional on obtaining that consent), each class of creditors
must either not be impaired by the plan or must have accepted the plan, specific priority claims
must be paid on the effective date of the plan or must have agreed to accept deferred payments

equal in value to their entire proof of claim, if a class of creditors is impaired under the plan, at
least one impaired class must have accepted the plan. Even the list of requirements provided in this
footnote is not exhaustive. See 11 U.S.C.A. § 1129(a).
32
NAT'L BANKR. CONF., A PROPOSAL FOR AMENDING CHAPTER 12 To ACCOMMODATE SMALL
BUSINESS
ENTERPRISES
SEEKING
TO
REORGANIZE
1 (2010), http://nbconf.org/wpcontent/uploads/2015/07/NBC-Small-Business-Rept-Dec-17-2009.pdf.

33
H.R. REP. No. 116-171, at 3 (2019). Part of the explanation for this lack of success has to
do with the risky nature of small businesses themselves. See, e.g., Business Employment Dynamics,
U.S. BUREAU OF LAB. STATS., https://www.bls.gov/bdm/entrepreneurship/entrepreneurship.htm
(last visited Oct. 9, 2021).
34
Anne Lawton, An Argumentfor Simplifying the Code's "Small Business Debtor" Definition,
21 AM. BANKR. INST. L. REV. 55 (2013). See generally Oversight of Bankruptcy Laws and
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Lawton determined that only 25.56% of small businesses from a random sample
of filers in 2004 were able to confirm a plan, as compared with 48.46% of other
Chapter 11 filers. 35 Similarly, 21.27% of small businesses successfully
completed the Chapter 11 process, compared with 43.34% of other Chapter 11
filers. 36
Later data confirm the difficulty small businesses face. From 2008 to
2015, more than 18,000 small businesses filed a Chapter 11 petition, only 27%
of which successfully filed a plan for reorganization." This figure does not
include the number of small businesses that decided not to file a Chapter 11
38
bankruptcy because it was seen as unworkable.
The reasons for these failures are well-known. The deadlines imposed
by the Code before the SBRA was implemented proved especially inflexible for
39
small and medium-sized businesses. Anecdotal evidence suggests that even
mid-level companies find Chapter 11 too expensive and clumsy to do much more
than liquidate assets. 40 Small businesses often lack the resources to hire
experienced professionals that might enable them to detect or avoid financial
problems that might lead to insolvency or to effectively manage a bankruptcy
41
proceeding when financial crises become acute. As a result, small and mediumsized businesses often file Chapter 11 without much hope of successful
reorganization. 42 The declining relevance of Chapter 11 reorganizations for these
Legislative Proposals: Hearing Before the H. Comm. on the Judiciary, 116th Cong. (2019)
Comm'n),
Judiciary
H.
Member,
Cline,
Ben
of
(statement

https://docs.house.gov/meetings/JU/JU05/20190625/109657/HHRG-

116-JU05-Wstate-C001118-

20190625.pdf. See also Lynn M. LoPucki, The Trouble with Chapter 11, 1993 Wis. L. REv. 729
(1993) (arguing for a procedure more appropriate for smaller Chapter 11 bankruptcy cases).
Lawton, supra note 34, at 92. In other words, in 2004, small businesses successfully
3
confirmed a plan at about half the rate of other businesses in Chapter 11. In Lawton's study, small
businesses constituted 37.5% of the total volume of Chapter 11 petitioners. Id.
36

Id.

See Oversight of BankruptcyLaws and LegislativeProposals:HearingBefore the H. Comm.
on the Judiciary, 116th Cong. 4 (2019) (statement of Robert J. Keach, Past President & Bernstein

3?

Inst.),
Bankr.
Am.
Co-chair,
Shur,
https://docs.house.gov/meetings/JU/JU05/20190625/109657/HHRG- 116-JU05-Wstate-KeachR20190625.pdf.
38
Id.
See infra notes 60-62 and accompanying text.
39
40
TO

GERALD P. BUCCINO, STATEMENT TO THE AMERICAN BANKRUPTCY INSTITUTE COMMISSION
STUDY

THE

REFORM

OF

CHAPTER

11

(2012),

2
3
http://commission.abi.org/sites/default/files/statements/0 nov O 12/Buccino.pdf.

41

See DAN DOOLEY, DAN DOOLEY COMMENTS TO ABI COMMISSION STUDYING CHAPTER 11

(2013),
2
REFORM
See
http://commission.abi.org/sites/default/files/statements/19apr2Ol3/ABI%2OTestimony.pdf.
also Donald R. Korobkin, Vulnerability, Survival, and the Problem of Small Business Bankruptcy,
23 CAP. U. L. REv. 413, 427 (1994).
42

Statement of Robert J. Keach, supra note 37, at 4.
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firns can be seen in the fact that the number of small business Chapter 11 filings
decreased every year from 2010 to 2018.43
Alternatives to Chapter 11 reorganization have also contributed to its
decline in relevance, especially in cases where Chapter 11 offers little hope of
success. 44 Such alternatives include state" and federal receiverships4 6 and
assignments for the benefit of creditors. 47 Because many small and medium-sized
businesses see Chapter 11 as ineffective, they turn to these alternatives instead.
For example, 26% of the members of the American Bankruptcy Institute's
Business Reorganization Committee who responded to a survey in 2014 had
been involved in a receivership in the past five years. 4 8 Sixty percent of those
who had been involved in a receivership or an assignment for the benefit of
creditors had recommended this to their clients as an alternative to bankruptcy. 49
primarily for the reduced costs.5 0 These findings echo earlier data."
To reiterate: these problems are not new. They originate in part from
earlier statutes that were more concerned with whether small businesses were
viable than whether they could efficiently and quickly reorganize under Chapter

11.

43

Id.

"

See JOHN G. HAGGERTY, CHAPTER 1 1 FROM THE MIDDLE MARKET PERSPECTIVE
1 (2013),

http://commission.abi.org/sites/default/files/statements/19apr2013/ABI%20Hearing%20April%2

019%202013%20John%20G%20Haggerty.pdf; Statement of Dan Dooley, supra note 41, at 2-3.

For an overview of the trends associated with receiverships and assignments for the benefit of
creditors, see AM. BANKR. INST., COMMISSION To STUDY THE REFORM OF CHAPTER 11 (2012-2014),
at 281-83 (2015); and Andrew B. Dawson, Better Than Bankruptcy? 69 RUTGERS UNIV. L. REV.

137 (2016).
45
State receiverships occur when a court exercises its equitable authority to appoint a neutral
party who acts in the best interests of all parties concerned. See Keri L. Wintle, State Receivership:
An
Alternative
to
Bankruptcy,
ABF
J.
(Apr.
17,
2018),
https://www.abfjournal.com/%3Fpost-type%3Darticles%26p%3D72054.
46
Receiverships instituted under federal law also have a long history, dating back from
before
the advent of modern bankruptcy law. See generally I COLLIER ¶ 21.04 (16th ed. 2021).
47
An assignment for the benefit of creditors can serve as an alternative to bankruptcy when
no reorganization can salvage the business. In assignments for the benefit of creditors, a failing
business contracts with a receiving party that will receive all its assets and interests, which the
receiving party liquidates in the best interests of creditors. David S. Kupetz, Assignment for the
Benefit of Creditors:Effective Toolfor Acquiring and Winding Up DistressedBusinesses, A.B.A.

(Nov.

15,

https://www.americanbar.org/groups/business-law/publications/blt/2015/1
assignments for the benefit of creditors are also governed by state law. Id.

l/05_kupetz/.

2015),
Such

48

Dali Jimenez, ABI Chapter 11 Survey Results, 33 AM. BANKR. INST. J. 10, 79 (2014).

49

Id.

50

Id.

51

See, e.g., Edward R. Morrison, BargainingAround Bankruptcy: Small Business Workouts

andState Law, 38 J. LEGAL STUD. 255 (2009); Edward R. Morrison, Bankruptcy's Rarity: An Essay
on Small Business Bankruptcy in the United States, 5 EUR. Co. & FIN. L. REv. 172 (2008).
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The Road to the SBRA

This section begins by considering the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005 (BAPCPA), which focused on maximizing
52
returns for creditors and minimizing abuse and fraud. These concerns led to
strict mandatory deadlines and required disclosures, which caused significant
challenges for small and medium-sized businesses seeking to reorganize. By
emphasizing feasibility over providing a fresh start for debtors and the maximum
return for creditors, Congress created problems that made Chapter 11 less
relevant for small business debtors. Next, this section explores the response by
industry organizations such as the National Bankruptcy Conference and the
American Bankruptcy Institute (ABI) to these problems. Both of these
organizations recommended changes to make Chapter 11 more efficient and less
costly for small business debtors. Building on these suggestions in part, Congress
passed the SBRA, which alleviated many, but not all, of these longstanding
problems. In the CARES Act, Congress temporarily raised the debt limit for
small businesses to $7,500,000, perhaps in response to a belated realization that
the SBRA set the limit too low to be helpful.

1. BAPCPA (2005)
Chapter 11 promises a fresh start for debtors and the maximum return
for creditors. Despite this promise, Congress has at times emphasized the need
to quickly weed out failed enterprises and combat fraud. In 1994, Congress
passed legislation that defined a "small business" case as one with a debtor whose
total noncontingent, unliquidated debt did not exceed $2,000,000.53 Legislative
54
history does not suggest a clear reason why Congress chose this limit. It also
does not explain why Congress chose to distinguish so sharply between
55
consumer and business debt in the 1994 Act.
Concerned about the escalating number of bankruptcy filings and the
potential for debtors to abuse the system by discharging debts they were able to

52

Congress listed four reasons underlying the Act: (1) the growth in bankruptcy filings; (2)

the significant losses creditors experience in bankruptcy; (3) the potential for debtors to abuse the
system; and (4) the perception that many who filed bankruptcy petitions were able to pay a

significant portion of their debts. H.R. REP. No. 109-31, at 3-5 (2005).
Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, 108 Stat. 4106 (codified at 11
5
U.S.C.A. § 101(51)(C) (West 2021)). Under 11 U.S.C.A. § 104(b)(1) dollar amounts in the
Bankruptcy Code automatically adjust every three years based on the Consumer Price Index, and
so the present debt threshold is higher than when Congress originally set it. For the terms
"noncontingent" and "unliquidated," see supra, notes 20-21.
H.R. REP. No. 103-835, at 50 (1994) does not explain the origin of this limit. See Anne
54
Lawton, Chapter 11 Triage:Diagnosinga Debtor'sProspectsfor Success, 54 ARIz. L. REv. 985,

991 (2012).
H.R. REP. No. 103-835, at 64 (1994).
55
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pay, Congress passed BAPCPA in 2005.56 BAPCPA required every debtor that
met the definition of small business in 11 U.S.C.A. § 101(51C) to file as a small
business. 57 Congress worried that creditors were not paying enough attention to
small business cases because the sums involved were not significant enough to
interest them, and so it mandated additional administrative and judicial oversight
for these cases. 58 Congress recognized that small business debtors "often are the
least likely to reorganize successfully." 59 As a result, legislators hoped increased
attention from judges and trustees would help to "weed out small business
debtors who [were] not likely to reorganize." 60 To accomplish this, small
business debtors had to meet strict mandatory deadlines and make significant
disclosures. For example, BAPCPA required the U.S. Trustee to meet with small
business debtors even before the meeting of creditors "to begin to investigate the
debtor's viability," examine its business plan, scrutinize its books and records,
and verify that it had filed appropriate tax returns.61 Unfortunately, BAPCPA's
changes, especially its deadlines, turned out to be a headache for small
businesses. 62
Moreover, BAPCPA's definition of "small business debtor" proved
especially convoluted and confusing. 63 The statute defined a "small business
debtor as:
a person engaged in commercial or business activities (including
any affiliate of such person that is also a debtor under this title
and excluding a person whose primary activity is the business of
owning or operating real property or activities incidental
thereto) that has aggregate noncontingent liquidated secured and
unsecured debts as of the date of the petition or the date of the
order for relief in an amount not more than $2,000,000
(excluding debts owed to 1 or more affiliates or insiders) for a
case in which the United States trustee has not appointed under
section 1102(a)(1) a committee of unsecured creditors or where
the court has determined that the committee of unsecured

56

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005,
Pub. L. No. 109-8,

119 Stat. 23 (2005).
5
11 U.S.C.A. § 101(51C).
58
H.R. REP. No. 109-31, at 2, 19 (2005).
59
Id. at 3.
6

Id. at 19.

61

28 U.S.C.A. §§ 586(a)(7), (a)(7)(A)(i) (West 2021).
AM. BANKR. INST., supra note 44, at 281, n.1006.

62

63

Lawton, supra note 34, at 65-66.
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creditors is not sufficiently active and representative to provide
effective oversight of the debtor.`
This definition preserved the Bankruptcy Reform Act of 1994's
requirement that small business debt includes "noncontingent liquidated secured
and unsecured" debt.65 It also continued the 1994 Act's hard and fast distinction
66
between consumer and commercial debt. Anne Lawton observed: "The absence
of any explanation in the legislative history for Congress' definitional choices
strongly suggests that Congress acted haphazardly rather than methodically
67
when it adopted the current definition of a small business debtor."
In addition to the concern about this definition, others argued that "the
value of BAPCPA's reforms is outweighed by the procedural burdens the statute
68
imposes on small business debtors." For example, even as they argued that
Chapter 11 was more successful than generally believed, Senator Elizabeth
Warren and Professor Jay Westbrook noted that despite a six-month time limit
for small business debtors to confirm their plans, 82% of the successful small
business cases after BAPCPA took longer than this to confirm a plan, and that
69
"the cost of the six-month statutory time limit is potentially quite high." They
noted that the bankruptcy courts were already dealing with the failed small
70
business debtors BAPCPA intended to identify through these time limits.
Moreover, despite the requirement for those who met the statutory requirements
to file as small business debtors, most debtors that met the requirements did not
do so. Of 2,299 identified cases in 2007, most of which met the criteria identified
7
to file as small business debtors, only 36.8% filed as small businesses. ' As a
result of these and other criticisms, scholars and interested organizations
continued to recommend changes to Congress based on their own research.

11 U.S.C.A. § 101(51D) (West 2006).
The quoted language derives from Bankruptcy Reform Act of 1994, Pub. L. No. 103-394,
§ 217, 108 Stat. 4106 (codified at 11 U.S.C.A. § 101(51)(C) (West 2006)). For repetition of this
language without an explanation of why it is maintained, see H.R. REP. No. 109-31, at 90 (2005).
6

65

6

See generally H.R. REP. No. 109-31, at 90 (2005).

67

Lawton, supra note 34, at 58.

68

Hon. James. B. Haines, Jr. & Phillip J. Hendel, No Easy Answers: Small Business

BankruptciesAfter BAPCPA, 47 B.C. L. REv. 71, 72 (2005).
69
Elizabeth Warren & Jay Lawrence Westbrook, The Success of Chapter 11: A Challenge to
the Critics, 107 MICH. L. REv. 603, 606 (2009).
?0
Id.
Bob Lawless, The DisappearingSmall Business (Designation)in Bankruptcy, CREDIT SLPS
71
2
(Apr. 30, 2010, 10:26 AM), https://www.creditslips.org/creditslips/ 010/04/the-disappearingsmall-businesses-designation-in-bankruptcy.html.
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The National Bankruptcy Conference Report (2010)

Since at least the 1940s, the National Bankruptcy Conference has been
an organization of about 60 lawyers, professors, and judges whose purpose is "to
advise Congress on the operation of bankruptcy and related laws and any
proposed changes to those laws." 72 In 2010, the National Bankruptcy Conference
published a report in which it identified four major flaws in how Chapter 11 dealt
with small businesses: (1) the disproportionate influence of secured creditors; 73
(2) a lack of enough evidence to determine whether the small business was likely
to be successful in the long term; (3) excessive administrative costs; and (4)
procedural obstacles, stemming in part from BAPCPA. 74
To remedy these problems, the report proposed developing a procedure
for small businesses based on the process available to family farmers under
Chapter 12.75 Besides this, the report also proposed a new definition for a small

72

About Us, NAT'L BANKR.

CONF.,

http://nbconf.org/about-us/ (last visited Oct. 3, 2021).

73
In large Chapter 11 cases, usually the largest unsecured creditors form a committee whose
role is to investigate the debtor's affairs and make sure unsecured creditors get the best possible

deal. See generally 1 COLLIER ¶6.21[2] (16th ed. 2021). In cases involving small businesses, often
the U.S. Trustee cannot generate enough interest to form a committee because the potential
recovery is too low to make the process of rigorously analyzing the debtor profitable enough.
Without an active committee of unsecured creditors, secured creditors, who are going to get paid

anyway, often have unusual influence over whether the plan is approved.
74
NAT'L BANKR. CONF., supra note 32, at 3.
75
Id. at 9-18. First, the report recommended appointing a standing trustee in every small
business case in order to provide reliable information to the court to help it assess a small business's
viability. Id. at 11; see 11 U.S.C.A. § 1202 (West 2021) for the appointment of a trustee in Chapter

12 cases. Second, it also suggested that the tight deadlines faced by Chapter 12 filers-requiring
the production of a plan within 90 days (id. § 1221) and a hearing on the plan within 45 days (id.

§ 1224)-would discourage the use of a small business filing merely to delay paying creditors.
NAT'L BANKR. CONF., supra note 32, at 11. Third, the report proposed that as long as the small

business owner could pay all secured claims, and unsecured creditors receive all the disposable
income available for the length of the plan-up to five years-the debtor could remain in charge

of the business. Id. For the requirement that Chapter 12 filers pay secured claims in full, see id.
§ 1225(a)(5). See id. §§ 1222(c), 1225(b) for the court's ability to confirm a plan for which
unsecured debtors are paid all the debtor's disposable income for a period of up to five years.

Unsecured creditors would also have to receive at least as much as they would in a Chapter 7 filing.
NAT'L BANKR. CONF., supra note 32, at 11. See 11 U.S.C.A. § 1225(a)(4) for the rule that a Chapter
12 plan provide at least as much return for unsecured creditors as they would receive in a Chapter
7 filing. Chapter 12 permits a court to approve a plan over a creditor's objection as long as the
creditor would receive the full amount of its claim or all the debtor's disposable income goes to
make plan payments. Id. § 1225(b)(1). Such requirements would eliminate the temptation to make
wasteful efforts to avoid bankruptcy to retain control of the business. Finally, the report suggested

that small businesses, like family farmers under Chapter 12, be permitted to pay certain
administrative expenses over the life of the plan, instead of requiring payment immediately when
the plan is confirmed. NAT'L BANKR. CONF., supra note 32, at 11-12. The Bankruptcy Code
permits payment of section 507 priority administrative expenses over the life of the plan. I1

U.S.C.A. § 1222(a)(2). A Chapter 11 debtor must pay all administrative claims as defined in
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76
business debtor, which it designated a "small business enterprise" (SBE). The
report defined an SBE as "a corporate or non-corporate person-other than a
family farmer or a family fisherman-who is engaged in a business or
commercial activity and has total debts not exceeding $10 million, provided at
least fifty percent of the debt arises from the person's business or commercial
activities." 7 7 This new definition would operate under Chapter 12 as an
alternative to the "small business debtor" under Chapter 11, reintroducing the
78
choice of plans that BAPCPA had eliminated. The report apparently derived
the requirement that at least half the debtor's debt originate from commercial or
business activity from the definition of family farmers, at least half of whose debt
must come from farming operations. 79 Although it did not explain why it
recommended a higher debt limit for small and medium-sized businesses, it
seems likely the higher limit was intended to allow small and medium-sized
businesses to reorganize more efficiently. The report also suggested that the
reporting requirements in Chapter 11 should be maintained in the case of SBEs
filed in Chapter 12.80

3.

The Small Business Jobs Preservation Act of 2010

Not long afterward, the National Bankruptcy Conference sponsored a
proposed bill that revised the small business debtor provisions of the Bankruptcy
Code. 81 The bill, titled the Small Business Jobs Preservation Act of 2010, like its
earlier report, sought to simplify the existing defmition of a small business debtor
by characterizing it as:
a debtor- (A) that is engaged in commercial or business
activities; and (B) that has aggregate noncontingent, liquidated,
§ 507(a)(2) and (3) in full on the date the plan is confirmed unless the claimant agrees otherwise.
Id. § 1129(a)(9). This would remove one more potential obstacle to bankruptcy relief for small

&

businesses with little or no cash reserves. Congress adopted a similar proposal in the SBRA. The
SBRA allows an attorney with a claim of less than $10,000 from before the bankruptcy petition
was filed to continue to represent the debtor afterwards. Id. § 1195. Thus, the debtor does not have
to wait to file bankruptcy until it can pay its attorney. However, this also gives the attorney less
leverage to demand payment before filing under 11 U.S.C.A. § 327(a). William K. Norton III
James B. Bailey, The Prosand Cons of the Small Business ReorganizationAct of 2019, 36 EMORY
BANKR. DEVS. J. 383, 384 (2020).
76

NAT'L BANKR. CONF., supra note 32, at 15.

??

Id.

Id. at 15-16. For BAPCPA eliminating small debtors' freedom to choose to file as a small
78
business debtor, see supra note 57 and accompanying text.

11 U.S.C.A. § 101(18)(A) (West 2021). For the derivation of the National Bankruptcy
79
Conference recommendation from this provision, see Ralph Brubaker, The Small Business
ReorganizationAct of 2019, 39 BANKR. L. LETTER 1 (2019).
80

NAT'L BANKR. CoNF., supra note 32, at 16.

8'

Small Business Jobs Preservation Act of 2010, S. 3675, 111th Cong. (2010).
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secured, and unsecured debts as of the date of the order for
relief- (i) in an amount equal to not more than $7,500,000
(excluding debts owed to 1 or more affiliates or insiders); and
(ii) not less than 50 percent of which arose from the commercial
or business activities of the debtor. 82
Noteworthy differences from its earlier proposed definition include (1) the lower
debt threshold of $7,500,000, compared with the earlier limit of $10,000,000; (2)
the specification that debt must be "aggregate noncontingent, liquidated, secured,
and unsecured," exactly like the language of existing law; 83 and (3) the provision
that the debt limit exclude "debts owed to 1 or more affiliates or insiders," again
in conformity with existing law. 84 Whether the intent of making its earlierproposed definition conform more closely to existing law was to increase the
probability of the bill's passage, the bill did not receive a vote.8 5 In any event,
the bill was far from the last word on Chapter 11 reform.
4.

ABI: Commission to Study the Reform of Chapter 11 (2012-14)

The ABI is an organization comprising about 12,000 bankruptcy
professionals, founded in 1982.86 Its purpose is to furnish "congressional leaders
and the general public with non-partisan reporting and analysis of bankruptcy
regulations, laws and trends." 87 In response to longstanding concerns, ABI
undertook a three-year, comprehensive investigation focused on "resolution of
financially distressed businesses under Chapter 11 of the Bankruptcy Code." 88
Unlike the National Bankruptcy Conference report, the ABI commissioners
recommended keeping small and medium enterprise (SME) cases within Chapter
11 instead of relocating them to Chapter 12.89 Despite this difference, the
National Bankruptcy Conference report and the ABI commissioners were
motivated by similar concerns. The ABI intended its reforms to (1) uncomplicate
the process of bankruptcy for SMEs; (2) lessen expenses and "barriers"; and (3)
"provid[e] tools to facilitate effective reorganizations for viable companies."90
In its report, the ABI defined SMEs as business debtors with:

83

Id. § 1183.
See supra note 64 and accompanying text.

4

Id.

82

8
87

Small Business Jobs Preservation Act of 2010, S. 3675, 111 th Cong. (2010).
About Us, AM. BANKR. INST., https://www.abi.org/about-us (last visited Oct. 3, 2021).
Id.

88

AM. BANKR. INST., supra note 44, at 3.

89

Id. at 289.

9

Id. at 290.

86
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(i) No publicly traded securities in its capital structure or in the
capital structure of any affiliated debtors whose cases are jointly
administered with the debtor's case; and (ii) Less than $10
million in assets or liabilities on a consolidated basis with any
debtor or nondebtor affiliates as of the petition date.91
To settle on the $10,000,000 cutoff, the ABI used data compiled by Anne Lawton
in her research that suggested "a natural breaking point in the data at the $10
92
The ABI considered
million threshold" for both assets and liabilities.
companies based on types of industry and geographical region and concluded
that the $10,000,000 limit "corresponded with the characteristics identified
93
above of SMEs that are not being well served by current law." Somewhere
between 85-90% of Chapter 11 filings would meet this cutoff, excluding
94
individuals and small public companies not covered by the definition. The
commissioners also rejected many of the qualifiers in BAPCPA's definition of a
"small business debtor," such as the requirement that the debt be
95
"noncontingent" or "liquidated," in order to simplify the definition.
5.

Summary

Commonalities among BAPCPA, the National Bankruptcy Conference
Report and the ABI Chapter 11 study include (1) identification of a maximum
debt or asset limit, which both the National Bankruptcy Conference report and
the ABI place at $10,000,000; and (2) the requirement that the debt in question
must be substantially derived from commercial activities. As shown above, the
statute and the two reports differ significantly in other attempts to grapple with
perceived problems facing small businesses in reorganizing under Chapter 11.
C. Small Business Debtors in the SBRA
Noting that small businesses "form the backbone of the American
96
economy," Congress passed the SBRA with bipartisan support. The Act was
intended to "streamline the bankruptcy process by which small [business]

Id. at 279. Under the ABI's definition, a business debtor that met the first requirement and
had more than $10,000,000 but less than $50,000,000 in debt or assets could also petition the court
to be treated as an SME. Id. The U.S. Trustee or parties in interest could object to a Chapter I1
debtor with assets or liabilities above the $10,000,000 threshold being treated as an SME, reducing
the chance of larger companies manipulating the standard. Id.
91

92
93

94
95
96

Id. at 287.
Id. at 287-88.
Id. at 288.
Id.
H.R. REP. No. 116-171, at 2 (2019).
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debtors reorganize and rehabilitate their financial affairs."97 Legislative history
acknowledged that the legislation "largely derived from the[] recommendations"
of the National Bankruptcy Conference and ABI. 98 With regard to small
businesses, the statute had three "principal features": (1) it required appointment
of a trustee for a small business debtor in Chapter 11, who would perform similar
duties to a chapter 12 trustee; (2) it required the trustee to monitor the small
business debtor's steps toward confirming a plan of reorganization; and (3) it
provided that if a plan does not discriminate unfairly and is fair and equitable
toward each impaired class of creditors that has not accepted the plan, a court
may confirm the plan. 99
The SBRA updated the definition for a "small business debtor" in the
Bankruptcy Code, drawing on suggestions from both the ABI and National
Bankruptcy Conference reports while maintaining several key features from
BAPCPA. The new definition characterized a small business debtor as a
person engaged in commercial or business activities (including
any affiliate of such person that is also a debtor under this title
and excluding a person whose primary activity is the business of
owning single asset real estate) that has aggregate noncontingent
liquidated secured and unsecured debts as of the date of the
filing of the petition or the date of the order for relief in an
amount not more than $2,725,625 (excluding debts owed to 1 or
more affiliates or insiders) not less than 50 percent of which
arose from the commercial or business activities of the debtor. 00
The SBRA made further exclusions as well, which are not strictly
relevant to this paper.' 0' The operation of the new provision, Subchapter V, is
not automatic: the debtor must choose to be treated as a small business debtor
under the SBRA.' Thus, if a qualified debtor does not elect to be treated as a
small business debtor, most of the current provisions of Chapter 11 remain in
effect. 03 However, there is one difference: where a small business proceeds

97

Id.at.

98

Id. at 4.
Id. This allows the owners of small businesses to retain ownership of their businesses in

99

certain situations. See supra note 13 and accompanying text.

00

11 U.S.C.A. § 101(51D)(A) (West 2021).

101

First, the SBRA excluded any debtor within financially related entities with "aggregate

noncontingent liquidated secured and unsecured debts in an amount greater than $2,725,625
(excluding debt owed to 1 or more affiliates or insiders)." Id. § 101(51 D)(B)(i). Second, it excluded
any debtor subject to the reporting requirements of § 13 or § 15(d) of the Securities Exchange Act
of 1934. Id. § 101(51D)(B)(ii). Third, it excluded "any debtor that is an affiliate of an issuer" as
described in § 3 of the same Act. Id. § 101(51D)(B)(iii).
102 Id.; 11 U.S.C.A. § 103(i) (West 2021).
103 BoNAPFEL, supra note 13, at 8.
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under the usual requirements of Chapter 11, SBRA amended 11 U.S.C.
§ 1102(a)(3) so that it does not require an unsecured creditors' committee unless
the court orders one."" Whether a debtor chooses to file as a "small business
debtor" (i.e. under Subchapter V) or as a "small business case" (i.e. a small
business under a conventional Chapter 11), it must meet all of the requirements
of the revised definition of a small business debtor in 11 U.S.C.

§ 101(51D)(A).1 05

D. The CARES Act
Congress provided financial assistance to individuals and businesses
struggling because of the COVID-19 pandemic in the CARES Act of 2020.106
Locally, of the $1.25 billion Congress allocated to West Virginia, approximately
107
$40 million was reserved for small business grants. As of July 8, 2020, West
Virginia had made about 2,291 Paycheck Protection Loans over $150,000 to
businesses and municipalities within the state and 10,815 such loans under
$150,000.108
In addition to providing such relief, the CARES Act temporarily raised
debt limits for small businesses filing under Subchapter V of SBRA to
$7,500,000.109 The new debt limit under the CARES Act was set to expire on
March 27, 2021.10 However, the COVID-19 Bankruptcy Relief Extension Act
of 2021 extended these limits until March 27, 2022, after which the previous

Id. at 2.
This is because the SBRA's definition of a "small business case" itself appeals to the
definition of a "small business debtor." The SBRA defines a "small business case" as "a case filed
104
105

under chapter 11 of this title in which the debtor is a small business debtor and has not elected that

subchapter V of chapter 11 of this title shall apply." l 1 U.S.C.A. § 101(51)(C).
Coronavirus Aid, Relief, and Economic Security (CARES) Act, Pub. L. No. 116-136, 134
106
Stat. 281, 310 (2020).
THE
GOVERNOR,
OFF.
OF
Allocation,
Act
Funding
107 CARES
https://governor.wv.gov/Pages/CARES-Act-Funding-Allocation.aspx (last visited Oct.10, 2021).

ST.
AUDITOR,
W.
VA.
Website,
Transparency
108 State
3
https://westvirginia.opengov.com/data#/46763/query=D4A3677353229FEB727F5555ABCD FF
B&embed=n (last visited Sept. 27, 2021).
109
11 U.S.C.A. § 1182(1) (West 2021). One example of a substantial change wrought by the
CARES Act in the Bankruptcy Code not relevant for the purposes of this paper is 11 U.S.C.A.

§ 1329(d), which allows for the modification of a Chapter 13 plan for a period of up to seven years
from the date of the plan's first payment if a debtor is experiencing hardship due "directly or
indirectly" to COVID-19. At least one court has ruled that debtors who are not current with their
Chapter 13 payments can still modify a Chapter 13 plan under the CARES Act. See In re Gilbert,

622 B.R. 859, 861 (Bankr. E.D. La. 2020).
110
CARES Act, § 1113(a)(5).
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limit of $2,725,625 will apply once again. 1 " Besides the desire to include more
potential "small business debtors" in the definition provided by the SBRA, it is
unclear what exactly motivated Congress to set the debt limit at this point.' 2
During this period, small businesses that choose not to proceed as a "small
business debtor" would not have access to the new, higher limit of $7,500,000
and will be limited to a total debt or asset limit of $2,725,625."3
The history leading to the SBRA reveals how some parts of its definition
of a "small business debtor" derive from earlier laws such as BAPCPA. While
Congress intended BAPCPA in part to make small businesses prove their
viability, the SBRA is intended to provide small businesses with a comparatively
quick and inexpensive reorganization under Chapter 11. Thus, retaining the
elements of BAPCPA's definition intended to make small businesses prove they
are viable in the SBRA makes no sense. As a result, although the SBRA provides
small businesses with many of the tools necessary to shed debt and reorganize
while maintaining control, the unclear and burdensome definition of a "small
business debtor," coupled with its stingy debt limit, places unnecessary burdens
on such businesses.
III.

STREAMLINING THE DEFINITION OF SMALL BUSINESS DEBTOR

The SBRA was intended to "streamline the bankruptcy process by which
small businesses debtors reorganize and rehabilitate their financial affairs."" 4
However, the clunky definition of a "small business debtor" included in the
SBRA complicates this goal by maintaining unnecessary qualifications from
earlier legislation and setting the debt threshold for such debtors far too low.
Since earlier laws focused on winnowing viable small businesses from nonviable ones, and not streamlining the process, keeping such qualifications in the
SBRA's definition is counterproductive. Specifically, Congress should eliminate
the requirements that (1) specify the debt should be noncontingent and
liquidated; (2) prescribe that the debtor be "engaged in commercial or business
activities"; and (3) exclude debts owed to affiliates and insiders. In addition, the
SBRA's debt limit for such potential small business filers is too low, and it
should be raised to $10,000,000 to include as many small and medium-sized
businesses as possible. By doing so, Congress could better implement the policy
choices it made in the SBRA and reinforce the important role small and mediumsized businesses play in U.S. economic prosperity.

1"
COVID-19 Bankruptcy Relief Extension Act of 2021, Pub. L. No. 117-5, 135 Stat. 249,
249 (2021).
12

The author was not able to find any legislative history that explained why the legislature

chose $7,500,000 as the limit for small business debtors.
113
BONAPFEL, supra note 13, at 9.
"4
H.R. REP No. 116-171, at 1 (2019).
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The SBRA's Definition of a Small Business DebtorShould Be
Simplified

As explained above, legislators intended BAPCPA to "weed out small
1 5
It imposed strict deadlines
business debtors who are not likely to reorganize."
6
and mandatory disclosures for this reason.' Unfortunately, this weeding-out
process is complicated by BAPCPA's uneven editing, as courts have noted. For
example, one district court recognized that "BAPCPA was imprecisely drafted,"
and thus concluded that the usual canons of statutory construction were
necessarily limited as a result."' Another court noted more bluntly: "while a
debate rages over whether William Shakespeare or someone else wrote the plays
and sonnets attributed to the Bard of Avon, there will never be a similar debate
over the authorship of the BAPCPA because no one wants to be associated with
that body of work."' 8 When such hastily-drafted language is preserved in
legislation intended to simplify the course of Chapter 11, the results are
particularly unfortunate. Several elements of BAPCPA's definition of a "small
business debtor" that were preserved in the SBRA provide unnecessary obstacles
to a court deciding if a debtor qualifies as a small business without providing
much benefit in return.
1.

Noncontingent and Liquidated Debts

'

The first such element mandates that to qualify as a small business
debtor, an organization's debts must be "aggregate noncontingent [and]
liquidated."" 9 The term "aggregate debt" is sometimes taken to be more
20
For example, in interpreting 11 U.S.C.
inclusive than the simple term "debt."
§ 101(18A) (2010), the Ninth Circuit concluded that debts that had been
discharged against a debtor in a previous bankruptcy but were still enforceable
against her property should be considered part of the debtor's "aggregate
debt."' 2

15

H.R. REP. No. 109-31, at 19 (2005).

See supra notes 56-61 and accompanying text.
Smith v. Maine Bureau of Revenue Servs., 590 B.R. 1, 13-16 (D. Me. 2018).
117
In re Grydzuk, 353 B.R. 564, 566-67 (Bankr. N.D. Ind. 2006).
118
11 U.S.C.A. § 101(51D)(A) (West 2021). The term "security," "security agreement," and
119
"security interest" are defined in 11 U.S.C.A. § 101(49)-(51). For discussion of the terms
116

"liquidated" and "noncontingent," see supra notes 20-21.
120

See, e.g., In re Perkins, 581 B.R. 822 (B.A.P. 6th Cir. 2018) (holding that the term

"aggregate debt" included a Chapter 12 debtor's farm and non-farm debts). For discussion of the
term "debt," see supra note 19.

121

In re Davis, 778 F.3d 809, 813-14 (9th Cir. 2015).
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The definition of a "small business debtor" also requires that such debts
be "noncontingent" and "liquidated." 12 2 As we saw above, this means the precise
amount of all the debtor's obligations taken together as owed for certain when
the petition was filed. 123 Is such a detailed definition of the nature of debt
necessary or beneficial? In a word, no. Neither the National Bankruptcy
Conference nor the ABI reports included comparable language defining the
nature of the debt necessary to qualify as a small business debtor. 124 Moreover,
in a large study of Chapter 11 cases from 2004, Anne Lawton argued that
including noncontingent and liquidated debt in the definition of a small business
debtor was unnecessary and counterproductive.' 2 5 The amount of debt a business
owes, whether or not contingent or unliquidated debts were included, predicted
whether or not a debtor was likely to complete Chapter 11 successfully. 126
Moreover, there is no way for a third party who reviews the debtor's schedules
to accurately determine whether debt is genuinely contingent, liquidated, or even
belonging to an insider, since the debtor is not required to identify such
information.' 27 Such requirements waste time and do not help to weed out nonviable business entities.1 28 They make even less sense in view of the SBRA's
intent to "streamline the bankruptcy process by which small business debtors
reorganize and rehabilitate their financial affairs." 129
At least one court has already spent significant resources addressing the
question of contingent and nonliquidated debt to determine a debtor's eligibility
under the new SBRA provisions. In In re ParkingManagement, Inc., the court
considered whether more than $1,800,000 obtained under the Paycheck
Protection Program (PPP) should be included as part of the debt limit needed to
qualify as a small business debtor under the new SBRA provisions.1 30 In a
question of first impression, the court analogized to the requirements of debt
eligibility in Chapter 13, under which the process of determining eligibility
should be as efficient and expedient as possible.1 3' When the amount of the debt
is the subject of a case or controversy, the court is free to investigate and redefine

122

11 U.S.C.A. § 101(51D)(A).

123

See supra notes 20-21 and accompanying text.

124
See supra notes 77, 91 and accompanying text. As noted above, however, the National
Bankruptcy Conference-sponsored bill, the Small Business Job Preservation Act of 2010, did
include this language. See supra note 82.
125
Lawton, supra note 54, at 1026-28.
126

Id.

127

Id.

128

Id.

129

H.R. REP. No. 116-171, at 1 (2019).
620 B.R. 544, 547 (Bankr. D. Md. 2020).

130

131

Id. at 550.
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13 2
To determine
the nature of that debt; no finding of bad faith is required.
engaged in a
court
whether the PPP loan was noncontingent and liquidated, the
detailed consideration of the process of applying for and receiving these loans,
33
and the extent to which they are forgivable.1 A debt is contingent if it depends
34
on a future or external event that may or may not occur.1 Since repayment of
the funds depended on whether they were used for ineligible purposes and
whether the employer met employee retention criteria, the court determined the
35
debts were contingent and thus did not qualify as part of the debt limit.'
Likewise, the court needed to determine whether the PPP loans were
liquidated or not. Courts use the term "liquidated" to refer to a debt that is "fixed,
36
certain, or otherwise determined by a specific standard."' Similar to its analysis
of whether the debt was contingent, the court reasoned that since it was uncertain
whether the debtor would use the funds for ineligible purposes or meet its
37
employee retention targets, the debts were not liquidated.1 Moreover, because
the loans could be partially forgiven, the court also could not determine the
38
precise amount owed from the loans.' Thus, the court concluded that the exact
amount of its debt when it filed the petition was not liquidated. ' Because the
debts were both contingent and unliquidated, the court ultimately did not include
40
them in the total debt allowed for the debtor to qualify under the SBRA.'
Not including the requirement that a debt be liquidated and
noncontingent would have saved the court a considerable amount of analysis and
allowed the reorganization to proceed more smoothly. It would also have avoided
the unintended consequence of government loans, intended to help a small
business during a pandemic, from impeding the process of efficient
reorganization. Moreover, if the debt limit was raised to $10,000,000, as
proposed below, it may have been more obvious based on the debtor's filing that
it qualified as a small business for purposes of the SBRA.

2.

"[E]ngaged in commercial or business activities"

'

A second unnecessary element in SBRA's definition of a "small business
4
debtor" is that the debtor be "engaged in commercial or business activities."'

132

Id. at 551 (citing In re Stern, 266 B.R. 322, 326 (Bankr. D. Md. 2001)).

133

134

Id. at 556-58.
See, e.g., In re Green, 574 B.R. 570, 577 (Bankr. E.D.N.C. 2017).

1

In re Parking Mgmt., Inc., 620 B.R. at 558-59.

136

In re Barcal, 213 B.R. 1008, 1014 (B.A.P. 8th Cir. 1997).

137

In re Parking Mgmt., Inc., 620 B.R. at 559-60.
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Id.
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Id. at 560.
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Id.
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While the SBRA preserved this language from earlier legislation, the SBRA
added the requirement that at least half of the debtor's liabilities result from
business or commercial activities, as recommended by the National Bankruptcy
Conference report. 14 2 It seems unnecessary to include both requirements.
A debtor engaged in commercial activities includes "any affiliate of such
person that is also a debtor under this title."14 3 The purpose of this language is
apparently to include the personal bankruptcies of small business owners, even
if these personal debts do not derive from commercial activity. 1" In such a case,
the quoted language requires that the small business owner also have a
bankruptcy case currently before the court.14 5
However, it is unclear why the personal debts of small business owners
should be considered as part of a comprehensive small business filing, given
Chapter 11's longstanding distinction between consumer and corporate
debtors.' 46 Thus, Lawton observes:
What basis exists for distinguishing between the individual
consumer debtor who owns a small business enterprise that also
is in bankruptcy, and the individual consumer debtor who files
for chapter 11 because her liabilities exceed the cut off for a
chapter 13 case? Moreover, what end is served by increasing the
complexity of the sorting mechanism that the "small business
debtor" definition serves?' 47
Again, this requirement has spawned unnecessary and even
contradictory interpretations. In In re Ventura, the court considered whether a
mortgage taken out in connection with the operation of a bed and breakfast
constitutes debt arising from "commercial or business activities."' 48 As noted
above, the Code does not define this phrase.1 49 The Ventura court cited an earlier
case to note that business debt, unlike consumer debt, was incurred with the hope
of profit. 50 The court concluded that though the transaction seemed like a typical
home mortgage, the primary purpose of the loan was to enable the debtor to run

142

See supra note 32, at 15.

143

11 U.S.C.A. § 1182(1)(A) (West 2021).

44

Lawton, supra note 34, at 69.

14" In re Wright, Ch. 11 No. 20-01035-HB, 2020 WL 2193240, slip op. at *3 (Bankr. D.S.C.
Apr. 27, 2020).
146
See supra notes 55 and 64 and accompanying text.
147
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Lawton, supra note 34, at 69.

In re Ventura, 615 B.R. 1, 18-20 (Bankr. E.D.N.Y. 2020).
See supra note 22 and accompanying text.
150 In re Ventura, 615 B.R. at 19 (quoting In re Martin, No. 12-38024, 2013 WL 5423954, slip
op. at *6 (Bankr. S.D. Tex. Sept. 26, 2013)).
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a business.'" Therefore, the debtor was engaged in commercial or business
activities.
Other courts have denied that the profit motive helps to distinguish
business debt from consumer debt. For example, the court found in In re
Ellingsworth Residential Community Association that the SBRA was "clear and
unambiguous." 2 Based on its reading of the statute, the court held that a nonprofit community association was "engaged in commercial or business
activities" because it contracted for goods and services, hired professionals, filed
Directly
tax returns, and was registered with the state as a corporation.'
contradicting the Ventura court, the court concluded that the requirement that a
debtor be "engaged in commercial activities" does not mandate that the debtor
aim at or make a profit.' 5 4 Other authorities similarly read the SBRA as not
requiring that the debtor currently be engaged in economic or commercial
activities. 5 For example, one court found that a debtor's addressing residual
business debt satisfied this requirement.' 5 6 Another court agreed, holding that a
debtor qualified even though some of its debts originated from businesses that
were no longer in operation.' 7
Even this brief survey of the phrase "engaged in commercial or business
activities" demonstrates that it has caused unnecessary confusion. Moreover,
perhaps the courts that adopt a generous interpretation of "commercial or
business activities" are signaling that this requirement does not advance the
purpose of the SBRA. Eliminating this unnecessary requirement would help to
simplify the process of determining whether a particular debtor qualifies for the
provisions of Subchapter V.
3.

Debts Owed to Affiliates and Insiders

Following earlier law, the SBRA definition of a "small business debtor"
calculates the total liability of $2,725,625 by "excluding debts owed to 1 or more
affiliates or insiders."' 58 The problem with this provision is the amount of time
trustees and creditors must spend trying to verify the information given by the

151

Id. at 20.

152

In re Ellingsworth Residential Cmty. Ass'n, 619 B.R. 519, 521 (Bankr. M.D. Fla. 2020).
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Id.

Id. at 521-22.
See 2 COLLIER 10 1.5ID (1 6th ed. 2021).
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In re Wright, Chap. 11 Case No. 20-01035-HB, 2020 WL 2193240, slip op. at *3 (Bankr.
D.S.C. Apr. 27, 2020).
In re Blanchard, Chap. 11 Case No. 19-12440, 2020 WL 4032411, slip op. at *2-3 (Bankr.
157
E.D. La. July 16, 2020).
11 U.S.C.A. § 101(51D)(A) (West 2021). For BAPCPA's inclusion of this language, see
1s8
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supra note 64 and accompanying text. For discussion of "affiliate" and "insider," see supra notes
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debtor on its schedules. 159 Even if they spent such time, it might be wasted effort.
Lawton calculated that in only 10 of the 782 cases in the random sample she
examined, or 1.3%, did subtracting insider or affiliate debt affect whether the
debtor could qualify as a small business debtor.1 60 Moreover, as of the date
Lawton wrote, nothing in bankruptcy forms, schedules, or rules required debtors
to disclose their total insider debt. 161 As a result, requiring disclosure of such
information does not provide sufficient benefit to justify its cost.
Like the other two unnecessary requirements in the SBRA's definition
of a small business debtor, the requirement that the debt is calculated as
"excluding debts owed to 1 or more affiliates or insiders" has already spawned
controversy.'6 2 In In re Serendipity Labs,163 the debtor filed a Chapter 11 petition,
choosing to proceed under the SBRA's new Subchapter V provisions. One of the
debtor's creditors objected that, because an affiliate owned more than 27% of the
debtor's voting securities, it was ineligible under the Code's definition of an
"affiliate." 1" Although courts disagree over precisely when a related company's
control of stock meets the 20% threshold required to count as an "affiliate," that
disagreement is unimportant here. 165 More significant is the simple fact that a
court had to engage in a technical analysis to determine that the debtor did not
qualify as a small business debtor under the SBRA. 166
Review of these requirements shows they counteract the SBRA's intent
of making reorganization quicker and less costly for small businesses. Moreover,
the disclosures already required by the SBRA provide enough information for
creditors and interested parties to evaluate small businesses' prospects for
success. Under 11 U.S.C. § 1190(1), a small business debtor must file a "brief
history of business operations," an analysis of what the creditors would receive
if the assets were converted to cash (a liquidation analysis), and an explanation
for how the debtor plans to meet payments under the proposed plan.' 67 While
these requirements are significantly fewer than the 16 enumerated in 11 U.S.C.
§ 1129(a)., they provide enough information for creditors and other interested
parties to begin to form judgments about the feasibility of the proposed plan and
to begin negotiations. Thus, retaining the elements of a small business debtor

159

Lawton, supra note 34, at 86-87 (giving a vivid example of how difficult ascertaining such

data can be).
160

Id. at 88.
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Id.
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11 U.S.C.A. § 1182(1)(A) (West 2021).
In re Serendipity Labs, Inc., 620 B.R. 679, 680 (Bankr. N.D. Ga. 2020).
Id. at 681. See also 11 U.S.C.A. § 101(2) (West 2021).
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See In re Serendipity Labs, 620 B.R. at 684-86 for fuller discussion.

166

Id. at 686.
11 U.S.C.A. § 1190(1) (West 2021).

163

167

SMALL BUSINESS REORGANIZATION ACT

2022]

591

discussed above is not necessary under the SBRA in order to determine whether
a business remains viable.
4.

Conclusion

These three provisions do not make it easier for a creditor or trustee to
verify whether a debtor qualifies as a small business debtor. Instead, recent court
cases suggest they have provided new grounds for controversy. In view of how
these requirements were carried over from earlier laws, especially BAPCPA, into
the SBRA, it bears repeating that under BAPCPA, of 2,299 identified Chapter
11 cases in 2007, most of which met the criteria identified to file as small
business debtors, only 36.8% did so.1 68 This becomes especially concerning
when one remembers that, if a debtor met the definition of a small business
debtor under BAPCPA, filing as a small business was supposed to be
mandatory.1 69 If Congress is serious about streamlining Chapter 11 to allow small
business to reorganize, it should simplify the SBRA's definition of a small
business debtor by eliminating these unnecessary qualifications. Moreover, the
debt limit should be raised to enable a greater number of small to medium-sized
businesses to reorganize with fewer procedural hindrances.
B. Raising the Debt Limit To $10,000,000 Makes ReorganizationEasier
for Medium-Sized Businesses
Estimates vary for how many debtors qualify for SBRA's definition of a
small business debtor using the current guidelines. In a recent study, one
researcher examined data and concluded that from the 11 years between 2008
and 2018, an average of 39.8% of the total 71,463 Chapter 11 business cases
17 0
would qualify for the new defmition of small business debtor. The percentage
ranged over this period from 36.5% to 43.5%.171 However, the author notes that
in recent years, the average was closer to 42.2%.172 Given the increased
attractiveness of the provisions of this new form of Chapter 11, proportionately
17 3
more of those who qualify will choose to take advantage of its provisions. As

168

See Lawless, supra note 71.
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11 U.S.C.A. § 101(51C).

Bob Lawless, How Many New Small Business Chapter11s?, CREDIT SLPS (Sept. 14, 2019;
https://www.creditslips.org/creditslips/2019/09/how-many-new-small-businessPM),
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a result, it may be correct to estimate that "up to half of Chapter 11 debtors"
would be eligible to file under the SBRA debt limit of $2,725,625.174
As we have seen, however, the SBRA was intended to "streamline the
bankruptcy process by which small business debtors reorganize and rehabilitate
their financial affairs." 17 5 As such, the fact that Congress has not proposed a clear
rationale for the aggregate liability limit of $2,725,625 is troubling. 176 Whatever
the reason, there is some support for this limit. In a study examining almost 800
Chapter 11 cases from 2004, Lawton found a statistically significant correlation
between liability size and success in reorganization. 7 7 "Congress' $2 million
cutoff for [noncontingent liquidated] liabilities better predicted the point at which
plan confirmation and performance rates became significant" than larger debt
limits did. 171 Consequently, she proposed defining a small business debtor based
only on the existence of an official creditor's committee and the extent of a
debtor's liability. 7 9 However, Lawton was careful to qualify her conclusions.
Significantly, she observed that the correlation between the $2,000,000 cutoff
and the higher rate of success did not imply causation; it was also possible that
debtors with larger liabilities were better able to navigate the Chapter 11 process
than small businesses were.1 80 Secondly, Lawton assumed the validity of
BAPCPA's goals of winnowing viable businesses from non-viable ones,181
which runs counter to the expressed goal of SBRA, as we have seen. However,
just because BAPCPA imposed stingy debt limits is no reason to continue them.
The ABI report expressed the commission's conviction that many small business
debtors were failing to complete their reorganizations, not because of a fatal flaw
in their business models, but because they were not receiving the necessary
support during the process, and this conviction was supported by witness
testimony and some related literature.18 2
Raising the total liability limit to $10,000,000, as suggested by the
National Bankruptcy Conference and ABI reports, would have the effect of
giving approximately 85-90% of all Chapter 11 filers a chance to reorganize

174
Robert Drummond, Relief in FederalCovid-19 Response Includes Chapter11, Chapter 13
Bankruptcy Changes, 45 MONT. LAW. 16, 18 (2020).
75

176

77
178

H.R. REP. 116-171, at 1 (2019).
Lawton, supra note 54, at 1014.
Id. at 1024-25.
Id. at 1025.
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Lawton, supra note 34, at 58.
Lawton, supra note 54, at 1025.
181
See Lawton, supra note 34, at 57 (assuming, for the sake of argument, that BAPCPA
legitimately sought to distinguish those businesses that might successfully reorganize from those
180

which would not through its definition of a small business debtor).
182
AM. BANKR. INST., supra note 44, at 285.
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1 83
under the new Subchapter V rules. The ABI Commissioners observed that this
debt limit was best suited to counter the problems small and medium-sized
businesses face, as discussed above.1 84 They observed a "natural breaking point
185
in the data at the $10 million threshold." Given the research and anecdotal data
behind the ABI report, their recommended limit of $10,000,000 seems more
appropriate than the one enacted by Congress, for which a clear rationale has
proven elusive.
The result of raising the total liability limit in this fashion would be to
minimize the costs and strict deadlines associated with filing a Chapter 11
bankruptcy for medium-sized companies. As noted above, some medium-sized
businesses are failing to complete the Chapter 11 process not because their
business plans are lacking, but simply because they lack the expertise to navigate
the process. 186 Allowing medium-sized businesses to meet the defmition of a
"small business" would provide them access to the simpler rules under the
SBRA's simplified timetable, allowing them to save costs.
In addition, the increased pressures small and medium-sized businesses
face due to the COVID-19 pandemic also support raising the debt limit to
$10,000,000. In a global survey of 2377 small and medium-sized businesses in
March and August 2020, 31% to 32% cited access to capital as the factor that
most constrained their operations. 187 Over half (56%) of such businesses are also
facing reduced revenue as a result of the COVID-19 pandemic, and 54% report
reduced demand for their products. 188 Because the pandemic itself served as a
kind of sorting mechanism that ended the less viable small and medium-sized
businesses, Chapter 11 does not need to repeat this process through its
cumbersome definition of a small business debtor.
One obvious alternative to the $10,000,000 limit is to permanently
maintain the $7,500,000 debt limit imposed by the CARES Act. Such a limit was
proposed by the Small Business Jobs Preservation Act of 2010189 and supported
by Michael C. Blackmon.1 90 Such a limit would include between 78% and 86.7%
of all Chapter 11 debtors. 191 Blackmon notes that the National Bankruptcy

Id. at 288; see also supra note 77.
AM. BANKR. INST., supra note 44, at 288. For the problems small and medium-sized
businesses experience in Chapter 11 bankruptcies, see supra, notes 40-43 and accompanying text.
185
AM. BANKR. INST., supra note 44, at 287.
183
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See supra note 41; see also AM. BANKR. INST., supra note 44, at 285 n.1035.
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increasing slightly to 32% in August. SALESFORCE RESEARCH, supra note 1, at 12.
188
Id. at 13.
189
See supra note 81 and accompanying text.
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Conference report on small businesses advocated raising the debt ceiling to
$10,000,000, provided that at least half the debt originated from business or
commercial enterprises.1 92 Similarly, the Bankruptcy Code's definition of a
"family farmer" also requires that at least half of the debts of such debtor arise
out of farming operations.1 93 The Family Farmer Relief Act of 2019 raised the
debt limit for family farmers from $4,411,400 to $10,000,000.194 This suggests
that Congress followed the National Bankruptcy Conference in patterning the
small business debtor classification, at least in part, on the family farmer in
Chapter 12. Yet Blackmon argues that it would be more sensible to "echo, rather
than mirror" the recent increase to a $10,000,000 limit on farming debt in the
definition of a small business debtor in Chapter 11 because farming debt is more
easily anticipated than small business debt. 195 But he provides no data to support
this contention, and even if it were true, it would not follow that a "narrower
field" such as family farming necessarily requires a higher debt ceiling than small
business debtors.1 96 If anything, the fact that the National Bankruptcy Conference
consciously modeled its proposals for small business debtors on the requirements
for family farmers argues that the debt limits should be the same.
More persuasive is Blackmon's conclusion that "[r]egardless of the final
figure, the debt limit should be raised so more distressed businesses can take
advantage of Subchapter V."' 97 Given the problems that small and medium-sized
businesses will likely face in the coming years, the legislative advances of SBRA
should not be limited by an inadequate debt ceiling and cluttered with
qualifications that do not help to streamline business reorganizations.
C. A Proposed Solution
If the above suggestions are found to have merit, a revised defmition of
a small business debtor would read:
The term "small business debtor"-(A) subject to subparagraph
(B), means a person (excluding a person whose primary activity
is the business of owning single asset real estate) that has
aggregate secured and unsecured debts as of the date of the filing
of the petition or the date of the order for relief in an amount not
more than $10,000,000, not less than 50 percent of which arose
from the commercial or business activities of the debtor.

192

Id. at 360. For the National Bankruptcy Conference definition, see NAT'L BANKRUPTCY
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(B) does not include-(i) any member of a group of affiliated
debtors that has aggregate secured and unsecured debts in an
amount greater than $10,000,000.198
Such a definition would preserve the definitions added by the SBRA and revised

199
by the CARES Act in 11 U.S.C. § 101(51D)(B)(ii)-(iii), but it would eliminate

the overly-complicated requirements discussed above. Eliminating these
requirements helps restore the definition of a small business debtor in the
Bankruptcy Code to something closer to its original purpose of a bright-line
sorting technique. In large part, such a definition is supported by both the ABI,
200
Businesses will not need to perform
and the National Bankruptcy Conference.
a complicated analysis of their finances in order to determine whether they
qualify under this defmition; such a determination should be relatively
straightforward in the majority of cases.
Simplifying the process of reorganization and expanding its reach would
help to counterbalance the comparatively larger costs that smaller firms bear, and
which have been especially acute during the COVID-19 pandemic. In general,
smaller firms carry greater risk than large businesses because they have higher
debt levels than larger companies and rely more frequently on bank debts and
shareholder loans. 201 Thus, they are more at risk than larger businesses over
comparatively small debt obligations. Moreover, as presently construed, Chapter
11 "imposes costs that can be as high as 30% of a small business's total value,"
202
As a result, 90% of businesses with less
making it prohibitively expensive.
203
After the
than $1,000,000 in liabilities liquidate, while only 5% reorganize.
is
capital
and
labor
the
of
reallocation
business,
small
a
of
liquidation
2
of
wave
the
in
factor
One
04
recession.
a
in
especially
comparatively difficult,
liquidations is that smaller fins are less likely to receive funding that allows
205
them to continue operations during bankruptcy when compared to larger firms.
Nor would a large-wave default on medium and small business loans
"meaningfully affect bank balance sheet[s] in aggregate."206
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Reducing the cost, complexity, and time required for a Chapter 11
reorganization could also be vital in the courts' ability to deal with an anticipated
surge of cases. One analysis estimates that judge caseloads could increase by
158% from 2019 levels, more than caseloads in the Great Recession of 20082009.207 Depending on the amount of increase in bankruptcy filings, between 50
and 246 temporary bankruptcy judges could be necessary to ensure that the
average judicial workload does not increase more than it did in 2010, at the height
of the Great Recession. 2 08
Though certainly not a cure-all for the economic woes caused by
COVID-19, simplifying the definition of a small business under the Code and
raising the debt limit would allow more small and medium-sized firms to
reorganize under the streamlined requirements provided by the SBRA.
Moreover, this fits the policy Congress articulated in the SBRA.
D. A Policy Choice: To Burden Small Businesses or Not?
Ultimately, the question concerns legislative policy: should the
Bankruptcy Code place demands on small and medium-sized businesses that
disadvantage them in reorganizing under Chapter 11 when compared with larger
companies?
Congress itself seems to have answered in the negative. It intended the
SBRA to "streamline the bankruptcy process by which small business debtors
reorganize and rehabilitate their financial affairs." 209 Congress seems to have
been influenced by the importance of small businesses to the national
economy, 210 which also suggests they should not be unfairly burdened. Small
businesses create two thirds of new jobs and represent 44% of U.S. economic
activity. 21" Even before the COVID-19 outbreak, many small businesses had not
completely recovered from the Great Recession. 1 2 For example, though selfemployment had expanded since 2010, it had not yet recovered from the levels

207
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Benjamin Iverson, Jared Ellias, & Mark Roe, Estimating the Need for Additional
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213
it enjoyed before the Great Recession. The COVID-19 pandemic significantly
affected small businesses, especially those in accommodations, food services,
arts and entertainment, which suffered significant declines in November 2020
2
relative to their operational capacities the previous November. " Thus, though
COVID-19 is not the only reason why Congress should have simplified its
definition of small businesses in the Bankruptcy Code, it provides an excellent
example of why simplifying this definition could be so urgent: small businesses
are central enough to the economy that placing unnecessary burdens on them is
economically unwise as well as unfair.
Locally, the situation is just as urgent. Though health care providers such
215
may still struggle to provide quality health
as Williamson Memorial Hospital
care in a rural setting, the costs, fees, and cumbersome process of reorganizing
in Chapter 11 bankruptcy should not make its situation worse. If the debt limit
were raised to $10,000,000 and the problematic provisions of the SBRA's
definition of small businesses were removed, Williamson Memorial would
presumably not face as many obstacles in seeking to reorganize relatively
efficiently and cheaply as a small business debtor under Subchapter V. For the
sake of these businesses, and others that prove vital to the well-being of the
communities they serve, these changes should be made quickly.

IV.

CONCLUSION

Because Congress intended the SBRA to streamline the Chapter 11
process for small businesses, it should reformulate its definition of small
businesses to provide the clarity and efficiency it valued in the SBRA.
Specifically, Congress should have deleted the requirements (1) that debts be
liquidated and noncontingent; (2) that debtors be "engaged in commercial or
216
business activities"; and (3) that debts not be owed to insiders or affiliates.
Such requirements make the Code's definition of small businesses unnecessarily
complicated and conflict the SBRA's intent to provide efficient and less costly
reorganizations for such debtors. Moreover, Congress should raise the debt limit
to $10,000,000 in order to include as many small to medium-sized enterprises as
possible. These changes to the Code's definition of a small business debtor would
allow such businesses to circumvent the burdensome disclosure requirements,
deadlines, and costs that often make Chapter 11 reorganizations unworkable for
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small and medium-sized enterprises. Because Congress has found small
businesses to be so central to the American economy, it should provide them the
tools to quickly and efficiently reorganize under the SBRA.
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